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programs, the project cannot be done. Furthermore, in some countries,
although it is theoretically possible to proceed without their involvement,
quite often the development agencies are unwilling to permit this unless they
are involved. This is because they have enjoyed control over the utility
sector and decisions made in that sector for a long time and do not want to
give up that power. Many of you have read of the problems that one of our
U.S. development companies had in India with regard to a contract that it
held that was repudiated. The problem began when, at the request of the
Indian government, the World Bank wrote a critique on the project.
Apparently, the report was negative enough to allow the government of India
or elements of the government to repudiate the contract although it already
had been signed. Of course, these development agencies are completely
above the law, that is, you cannot sue them. So, that is an ironic and
problematic issue that we encounter in dealing with these very influential
agencies.

Ill. CIVIL LAW COMPARISONS
A. SANTOS:
This morning's program will begin with Professor Keith Rosen.
Professor Rosen is well known to many of us in this hemisphere. He has
been with the University of Miami for a number of years. Currently, he runs
the foreign law student LL.M. program and is the advisor to the
InterAmerican Law Review at the University of Miami. Professor Rosen is
widely recognized as a Latin American and comparative law specialist.
Because his insight into the region is probably unparalleled, he is a
frequent lecturer, a prolific writer, and an excellent researcher. He is widely
sought out as an expert witness in various international matters. One could
say he educates the judiciary on a frequent basis. Professor Rosen will be
the moderator for the civil law comparison program this morning.
INTRODUCTION -

MODERATOR -

JOSE

KEITH ROSEN:

We have a very interesting panel to compare the common law and the
civil law traditions. First, I intend to give an overview. After a brief
introduction to the major differences between the civil law and common law
traditions, a historical perspective will be provided by Raul Lozano Merino
from Peru. He will be giving it in Spanish, and we will have a simultaneous
translation. This will be followed by a presentation by Antonio Estefan on
contract formation in commercial relationships. Dr. Estefan has a J.D., a
LL.M., and a S.J.B. from the national autonomous university in Mexico. He
also attended Harvard Law School, earning a LL.M. with a specialty in
international taxation. He currently practices law in the firm of Estefan &
Asociados, covering the area of international finance in Mexico. Next, Ariel
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Bentata will speak on corporations and similar entity laws. Finally, Armando
Tirado of Gunster, Yoakley, Valdez-Fauli & Stewart will discuss notarial and
other registration systems.
A.

General Overview

South America and Central America are heirs to the civil law tradition.
The civil law tradition is far older than the common law tradition. It goes
back to 450 B.C. and is more widespread than the common law tradition.
The common law tradition is found in the United States, Canada, England,
and former English colonies. The civil law tradition is found in Western
Europe, Latin America, and many other parts of the world.
The civil law tradition is based largely upon Roman law. One of the
basic differences between the civil and common law traditions is the attitude
toward legislation. Legislation is largely codified in the civil law tradition.
While we have codes in the common law, they are not the same kind of
codes. The codes in the United States, for example, are less complete, less
systemic, and less organic than those found in civil law countries. A lawyer
in a civil law country tends to first look to the code to find the meaning of
or solution to legal problems. In contrast, in a common law country, a
lawyer tends to look first to cases. He also may look to statutes, but he
always looks to cases to figure out what the statute means. Many times, the
common law lawyer will say, "There is a statute on the books, but I cannot
tell you what it means because the courts have not interpreted it yet."
In the common law tradition, enormous weight is put on cases; we think
of them as a source of the law. On the other hand, in the civil law tradition,
it is denied that cases are the source of law. However, this is not entirely
true since there is a great deal of law that has been made up by the cases in
civil law countries. Certainly the French experience in the creation of the
law of torts is a well-known example. Nevertheless, the myth or the dogma
is that the legislature has a monopoly on lawmaking, and while lawmaking
can be delegated to the executive, it cannot be delegated to the judiciary. For
the judiciary to make law is regarded as a violation of the notion of a
separation of powers. In the United States, we do not specifically delegate
law making to judges, but we understand very well that a great deal of our
law has in fact been judge-made. To the civil law mind, judge-made law is
an anomaly.
In common law countries, we have a doctrine of stare decisis. We expect
judges to follow the precedence of their own courts and of courts above them
in the hierarchy. Generally speaking, civil law countries do not have a
doctrine of stare decisis. One has to make a qualification in this regard
because several Latin American countries are somewhere in between the civil
and common law traditions. This is largely due to the substantial influence
https://scholarship.law.ufl.edu/fjil/vol11/iss1/4
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of the U.S. Supreme Court in the area of constitutions. In Mexico, for
example, if there are five consecutive decisions of the Supreme Court or a
collegiate circuit that go the same way, then there is a case law rule that is
binding on the courts. There is a similar situation in Brazil. Since 1964,
once there is a case law from the Supreme Court, it is enshrined and will be
regarded as binding on the courts for subsequent decisions.
However, it is interesting that this notion of precedence in Latin America
is still quite different from that in the United States. The case law rule is
disembodied from the facts of the cases upon which it was laid. In the
common law tradition, a rule of law cannot be understood without first
understanding the facts of the case upon which it was laid. In Latin
America, the rule is recited and published without the facts of the case that
actually motivated the decision. Thus, the two concepts turn out to be quite
different.
Another difference between the two traditions is that a judge in the
common law tradition is a much more powerful, important, and prestigious
figure. Generally speaking, judges tend to be better paid, and only become
judges after experience as a practicing lawyer, a prosecutor, or as a political
figure. The tradition in Latin American civil law countries is much more
toward career judiciaries, where one takes competitive examinations right out
of law school, and then goes immediately into the judiciary, starting out in
the provinces and hopefully, through a combination of merit and seniority,
making it to the Supreme Court of the country.
Consequently, there is not nearly as much emphasis given to judicial
decisions or to judges in the civil law countries. This goes back to the
Roman law tradition, where the judex, the judge, was a lay figure. As a lay
figure, he was appointed solely to solve a particular dispute. He had to rely
upon the opinions of the juris civilis for advice. The opinions of the juris
civilis were collected and published in Roman law and became the oracles
of the civil law. In the civil law tradition, the really important figure is the
legal scholar. In Latin America, to be a law professor, is to be an important
figure. It is to doctrine that one looks, and frequently, before looking at the
case law. The doctrine is the motivation behind a lot of the civil law; this
is not true in the common law tradition. In the common law tradition, the
real oracle of the law is the judge. This emphasis is changing as common
law countries get into the area of legislation. It also is changing in some
civil law countries, with the increasing development of constitutional courts.
The decisions of these courts tend to be binding and therefore, are regarded
more and more as a source of law.
One final point is the difference in the nature of the trial in each of these
traditions. In the common law system of procedure, everything is shaped by
the existence of a jury. The law of evidence is shaped by the fact that a
presentation has to be made before a group of twelve lay persons, who need
Published by UF Law Scholarship Repository, 1996
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to be educated about what is going on. They need to be protected from
error. Consequently, there are very strict rules of evidence, which basically
are unknown in civil law countries. Everything is focused within only one
or two days when all the evidence is presented. We have something called
a trial. In civil law countries, evidence tends to come in a piecemeal fashion,
and there is nothing that one can point to that corresponds to the common
law trial. Consequently, things tend to take much longer. In common law
countries, we tend to restrict, very sharply, interlocutory appeal, whereas, in
civil law countries, interlocutory appeals are common. In fact, virtually
everything tends to be appealable.
In addition, it is very difficult to reverse decisions on appeal under the
common law tradition. It is particularly difficult to get an appellate court to
upset a determination of facts made by a jury or a judge acting without a
jury. This is not the case in civil law countries, where they tend to operate
with what is almost a trial de novo on appeal. Again, this produces quite a
different system. Things tend to drag out longer in civil law countries, with
the exception of executory procedures or very summary proceedings on
negotiable instruments, such as promissory notes or texts, where one starts
with a judgment, and there are virtually no defenses that one can make. This
tends to be an exceedingly speedy process, and it is something that does not
exist in the common law system.
B.

HistoricalPerspective

RAUL LOZANO MERiNO:
Roberto Mac Lean Ugarteche, a renowned Peruvian jurist and a fervent
follower of the Comparative School of thought, has said, "Comparing [civil
and common law] could give us practical results as in the case of the
'Commercial Law."' 7
It is true that law, as a science with social
implications, and as a product of human labor, must keep pace with today's
global tendency, which is the main feature of economic activity in the world
today. That is why a comparative historical analysis may prove useful in
helping us face new challenges. Oliver Wendell Holmes, the great common
law scholar, illustrated this idea when he said: "[A] page of history is worth
a volume of [jurisprudence] logic."' This idea also is shared by one of the
most remarkable representatives of civil law, Rudolph Von Jhering, who,
when following the experience of the old Roman jurists, stated that the rules
of logic should be subordinated to the interests and needs of the epoch and

7. Roberto Mac Lean Ugarteche, Notions for the Study of Comparative Law, PERUVIAN
L. REv. 934 (1993).
8. New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1920).
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life.9

of practical
The study of the history of law will always give a worthy contribution
to its other component branches. Historical precedents explain and clarify
the meaning of today's institutions. The customs, beliefs, and needs of each
era reflect what was unique about them. Every political society has a
political system that was inspired by its historical development. Every study
and comparison between legal systems leads to valid conclusions only when
we understand the historical environment to which they belong.
The classification of legal traditions or systems is done by deemphasizing
their small features and by enhancing their analogies, resulting in small
groups and better analysis. Following the original historical criteria, which
takes into consideration three factors, namely, Roman, barbarian, and canonic
law, Clovis Bevilaqua the Latin American scholar, accepts the existence of
four legal systems in the modem law of the Western nations:
1. The systems that preserved their domestic law notions and
adopted almost nothing from the Roman and Canon laws, for
example, Scandinavia and the United States;
2. The systems that adopted radically Roman law with Germanic
and canonic influences, for example, Spain, Portugal and Italy;
3. The systems that left relatively untouched Roman and Germanic
law components, for example, France, Belgium, and Germany;
4. The Latin American systems derived from European sources but
with later and diverse influences, for example, the countries of Latin
America.
A legal system includes various branches of the internal or domestic laws
that exist in each country. This whole group gives birth to a country's
domestic law. As a result, the system consists of an operating body of
institutions, legal rules, and related procedures. Legal systems are often
classified into groups or families. Systems that belong to the same family
will always share common features, while those belonging to other families
naturally will have different features.
Nonetheless, great differences exist between the operating legal systems
of countries that have been grouped together. The cultural atmosphere,
created by the historical development of national characteristics, account for
these differences. However, as John Merryman stated, "[It is a legal tradition
that is] a set of deeply rooted, historically conditioned attitudes about the
nature of law, about the role of law in the society and the [government],
about the proper organization and operation of a legal system, and about the

9. JEROME FRANK, THE INFLUENCE OF THE EUROPEAN CONTINENTAL LAW 17 (1957).
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way law is or should be made, applied, studied, perfected, and taught."10
The term "civil law," as used in common law countries to refer to the
civil law systems of all countries with a civil law tradition, emphasizes its
historical origin. To those in civil law countries, it refers to Roman civil
law, and especially emphasizes the Corpus Juris Civilis, the compilation of
Roman law by Justinian, which is only one field of the entire civil law
tradition. The civil law tradition, the oldest and the most widely spread
throughout the world, is found in most of Europe, all of Latin America, and
many countries of Asia and Africa. It is even present in some communities
where it is preempted by the common law system, such as Quebec,
Louisiana, and Puerto Rico.
The origin of the civil tradition traces back to 450 B.C. when the "Law
of the Twelve Tables" was issued in Rome. This is the first Roman written
statute that we know about. However, the civil constitution and tradition,
strictly speaking, began in the thirteenth century in Western Europe. A new
legal science came into existence due to the studies in the universities of
Justinian's Corpus Juris Civilis, answering the needs of the moment.
Although the birth of civil law is attributed to the thirteenth century, its
foundations had already existed before that date, but in disarray and without
any kind of systematization.
In the beginning, the civil tradition developed from three main sources:
Roman civil law (only after the influence of German customs), canon law,
and commercial law. Roman civil law has undergone a long historical
evolution, making it very different today, not only because of its substantive
and procedural rules, but due to the very meaning of its legal rules. This is
evident when we compare its very beginning up to the moment of Justinian's
compilation. At the end of the twelfth century, a renaissance in the study of
the Roman law occurred in the incipient European universities. The Corpus
Juris Civilis was studied intensely. The concept of the sacred Roman Empire
was very strong and permanently fixed in the minds of the people of that age
and this enabled the Corpus Juris Civilis to spread more than any other law
that might have local or regional importance. Also, the jurists of the twelfth
century regarded this compilation as being of the highest intellectual quality.
The Corpus Juris Civilis represented not only the authority of the Pope and
the power of the Emperor but the authority of a higher intellectual
civilization, as well. The civil tradition did not arise as a manifestation of
the political powers of its time, but from a community of cultures whose
main medium of communication was its universities. As a consequence, it
became the basis of the legal system of the civil law world.

10. JOHN HENRY MERRYMAN, THE CIVIL LAW TRADITION: AN INTRODUCTION TO THE
LEGAL SYSTEMS OF WESTERN EUROPE AND LATIN AMERICA 2 (1969).
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The resurgence of an intellectual and cultivated interest in the law had
its roots in the University of Bologna at the end of the eleventh century. In
this city, for the first time, a modem European university set the scene by
emphasizing the study of law as its primary and favorite subject. The law
that was studied was not the barbarian law in effect under the Germanic
invasion or the various local laws observed by, for example, towns or
merchants, but the law compiled in the Corpus Juris Civilis. The influence
of this masterpiece of Justinian, brought out in 533 A.D., resulted in many
civil codes of the nineteenth century addressing the same set of problems,
notions, and relationships that are contained in the first three books of the
Institutes Justinian. These books were, Of Persons, Of Things, and Of
Obligations,and they constitute the core of what the civil tradition calls civil
law.
The civil law was first brought to England, which was a Roman
province, in about 43 A.D. It is difficult to believe, as is purported by many
English authors," that after three and a half centuries of cultural, political,
and economic hegemony, there were no traces of the Roman legal thought
in England. Roman law, as stated by Maitland 2 about the remarkable
treatise De Legibus et ConsuetudinibusAngliae by Bracton, the famous judge
and English writer of the Middle Ages, gave this the form and organization
a law treaty must have. As an example, England adopted the way statutes
were to be established, principally under headings or sections, as in the
books, OfPersons, Of Things, and Of Obligations. In other words, Bracton
brought into the common law the classification of the Justinian Institutions.
Politically speaking, England used the civil law's fundamental principles of
legal architecture to build its legal system. In the main part, Roman civil law
arrived in England via legal authors, who were strongly influenced by canon
law, which was taught in the School of the York Cathedral.
In many other European universities, the basis of the course was the
Roman civil law, along with canon law of the Catholic Church. Since its
beginnings, the Catholic Church established a body of precepts and
procedures for its own government in order to make pronouncements over
the rights and obligations of its members. Canon law was related directly to
the university of the Pope, and Roman civil law was practiced by the
Emperor; each one had its proper sphere of application in different types of
courts, either ecclesiastical or civil. There was always the tendency to mix
jurisdictions between the canon and the civil law, especially on family
matters, successions, and even in some crimes.

11. ANA MARiA
(1989).
12. Id. at 7.

CURREA SAMPER, INTRODUCTION TO THE STUDY OF COMMON LAW 5
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The study borne out of canon law and Roman civil law, especially in the
Italian universities, gave birth to the rise of the intellectual schools known as
the Glossators and the Commentators. They produced abundant literature on
how to study properly and how to construe the Corpus Juris Civilis. Many
people discussed and studied their works, which had great doctrinal authority
throughout the universities of Europe. The Glossators tried to fix the
meaning of the Roman rules as they were stated in the Justinian Compilations. The Commentators, in the fourteenth century, showed a new
tendency to analyze and discuss the Roman law, while applying their texts
to new needs. This was especially true in the fields of commercial and
international private law, moving away from the methods and concepts of the
Justinian epoch.
Roman civil law, as taught in the universities through these two schools
of philosophy, together with canon and commercial law, would become the
foundation of European common law, afterwards called "jus commune." It
was then that a modernized, Roman civil law was born, which was in touch
with existing social, economic, and political circumstances. In addition, there
was a common body of rules, a new but similar way of writing about the
law, a common legal language, and a common method of teaching and
studying law. The jus commune became the general applicable law in
Europe. It is true that a great deal of local rules remained, but the general
attention was focused on this common civil law.
From the European common law arose the remarkable jurist concepts and
methods that would guide them in the search of fair solutions. One of the
main branches of law was the commercial law. It was fully developed in
Italy by the time of the Crusades when European trade was flourishing in the
Mediterranean. The Italian merchants created associations and set regulations
for their commercial activities. Commercial law was the pragmatic creation
of a people who were interested in commerce; their needs and commercial
interests would become the foundation of commercial law. Commercial law
soon became internationalized, gaining acceptance in countries like England,
where other branches of the civil tradition never would have an influence.
The common law, taught and systematized by the universities, moved far
away from its origins in Roman civil law, canon law, and commercial law.
Today, it is an eminent set of laws, founded on reason and is of a universal
tendency.
In the eighteenth century, secular natural law became the main focus of
study in the universities. The teaching of the principles of a purely rational
law was one of its main purposes. The School of Natural Law defended the
idea of an unchangeable natural law, common to all times and places. This
concept would reinforce the tendency to unify local customs and laws. As
a result, the civil tradition strengthened as a legal community due to the
adhesion to the same philosophical and moral principles. The new natural
https://scholarship.law.ufl.edu/fjil/vol11/iss1/4
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law principles renewed those that were given by the oldest sources of the
civil tradition.
The development of the School of Natural Law continued throughout the
eighteenth century. It advocated not the abandonment of the old Roman civil
law but the abandonment of certain anachronistic teaching methods so that
its rules would be received only when they were not contrary to the reason,
justice, and needs of the epoch. Consequently, Roman civil law would still
be the basic subject matter in the European universities of law until the end
of the nineteenth century.
The public law, poorly administered under the Roman law, was
structuralized by the School of Natural Law in order to make the natural
rights of men consistent with reality, as well as to guarantee the liberties of
the individual. Such reasoning and principles were rooted, to a large extent,
in English law, which although it did not compare to the Roman civil law in
the field of private law, in the field of the public law, was unequaled in its
quest to conciliate the needs of the administration and the political practice
of the state with the liberty guaranteed its citizens. This advancement,
achieved by the legal civil tradition, is realized in many countries through the
preparation of official and private compilations of rules established between
the thirteenth and eighteenth centuries. With the road clear, the next step of
the jurists was to go beyond the method of the recompilations, toward putting
into effect the idea of codification. There is a great difference between
codification and recompilation. Codifying is an immense intellectual work,
which consists of legislating with order and harmony every aspect of societal
life, substituting new rules over others previously in force. Codification is
a technical work, which allows not only the theoretical and practical law to
merge, but also allows the lawmaker to discard legal anachronisms that still
exist due to the fragmentation of the law and the existence of diverse
customs.
The civil code of Prussia was the first code to absorb these principles in
1793. However, the code that truly modified the legal structure of its era
was the French Civil Code of 1804, the famous Napoleonic Code. These
rules incorporated the principles of formal liberty, equality, and the right to
private ownership, philosophical foundations of the thinking of the that age.
The Napoleonic Code is often recognized as the paramount synthesis of the
Romanist tradition, originating from the oldest tradition and then molded by
the above mentioned schools and the liberal principles that marked a new era
in the history of thought. The remarkable milestone that the French Civil
Code represents in the civilist tradition can be understood by a famous phrase
uttered by an anonymous jurist, "I do not know the civil law, I only know
the Napoleonic Code." The Napoleonic Code was copied throughout the
whole continent due to its remarkable systematization, which made its
assimilation an easy task for other countries. Successor codes were drafted
Published by UF Law Scholarship Repository, 1996
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very often on the basis of comparative law. In Latin America, the Code was
used as a basic model for the legislation of the South American states that
at the time were embracing the independence movement.
In Germany, things were quite different. Friedrich Karl von Savigny and
proponents of his school of thought concentrated their efforts on the study of
German law, in order to form a code that would reflect the most puristic
ideals of their law as opposed to secular natural law. During the nineteenth
century, they studied the historical development of German law, including its
roots in Roman civil law and old Germanic law. Finally, the famous German
civil code came into existence at the end of the last century. This code is,
in a certain way, a capitalist one, a characteristic that the French code, in
force and effect for more than ninety years, is not. Therefore, at the
beginning of this century, civil law arose from what these two great codes
had to offer.
Civil law is a summary of a living law that is constantly changing. In
conclusion, the historical perspective outlined here teaches us that with its
more than fifteen centuries of full effect and deep changes, as well as
influences and adaptations to the times and to different social realities, civil
law has been successfully growing - from the "Law of the Twelve Tables"
to its present form, which is influenced by the current world economic
reality. Today, both the civil and common law traditions are moving towards
a mutual integration. The development of global trade has done away with
previously unsurpassable hurdles and lessened the impact of national
sovereignty (a symptom of a political postmodemism). It demands that we
overcome any obstacle that might interrupt a better economic, commercial,
and legal understanding among cultures and nations. The civil law tradition
takes on the challenge and lending itself to these circumstances. The
international law is proof of what we call the private law. The role of the
common law is as an important coparticipant in this process as well.
Today, the common law courts must take into account the legal concepts
of the civil law when they decide cases in connection with international laws
or conventions related to civil law. Submission to an arbitral mechanism to
settle commercial disputes also is being used more often, at times being
applied to courts or arbitrators that do not necessarily belong to the same
legal tradition. Moreover, quite frequently, the laws to which the parties
submit do not belong to the same legal tradition in which the arbitrators were
educated. We cannot say which tradition is better than the other. This
question has gone long unanswered in the field of comparative law. The new
needs and demands of modem society force us to make efforts towards
achieving mutual knowledge and enrichment instead of heading into a useless
competition.
The deep transformation of the international law system, as a consequence of the political changes produced at the end of the last and the
https://scholarship.law.ufl.edu/fjil/vol11/iss1/4
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beginning of this decade, the globalization of economies on a worldwide
level, the opening of markets to foreign investments, the ever increasing
interindependence between states, the strengthening of the ties of international cooperation, and the renaissance of the ideal of a universal or
common law, especially in commercial law, demand that we look forward not
backwards, absorbing the positive sides of both legal experiences. In this
way, we think that our legal systems will coordinate and work jointly to
promote the objectives most needed in our world society, framed by equity
and social peace. We must not forget that we need each other and must try
to understand better each other's legal traditions. We must strive towards a
mutual enrichment while responsibly deciding or passing judgment over new
situations. This must be accomplished as a unit, giving our best efforts, and
no doubt it will lead us to a better understanding.
C.

ContractFormation and Commercial Relationships

ANTONIO ESTEFAN CHAUL:

Although we are nearing the twenty-first century, there are still many
differences between the common law and the civil law systems. The term
"common law" is used in the English legal discussion in four senses:
(1)
(2)
(3)
(4)

as a general term for the whole body of law developed in
England and contrasted with the civil law tradition of the
continent and any other national and supranational law;
as a term in which the law of all the English courts is
contrasted with the law created by statutes;
as a term in which the law of the four royal courts at
Westminster is contrasted with those of the other English
courts; and
as a term in which the law of the three oldest courts at
Westminster is contrasted with the law of Chancery.

It is an error to consider the common law as the direct continuation of
the old Anglo-Saxon law. 13 By the end of the thirteenth century, the
process of legislation had made great strides. General regulations intended
to change or abrogate the customary law and to be valid for the entire royalty
had acquired and established method and name. They were no longer called
indifferently "constitutions," "ordinances," or "assizes" by "statutes." Since
then, this became a permanent and technical name.

13. Properly speaking, there was no law of England before the Norman Conquest of 1066.
There were three general groups of traditional law, the law of the West Saxons, the law of the
Mercians, and the law of the Danes.

Published by UF Law Scholarship Repository, 1996
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In the fourteenth century, petitions (bills) for royal intervention, which
asked that justice be done, not as a matter of right, but as a grace to be
extended to unfortunate persons who, for one reason or another, could not get
justice in the other courts, began to multiply. The fifteenth century is the
culmination of the medieval common law. In the seventeenth and eighteenth
centuries, the process of unifying the courts into a single system made
considerable progress. At the beginning of the eighteenth century, the
commercial law, which by that time had only reached the Chancery, received
a grudging acceptance in appeals law courts. But, it was not until the middle
of the eighteenth century that the obligations created by negotiable
instruments and other commercial transactions were fully recognized, and the
"merchant law" was incorporated as a part of the common law.
In the nineteenth century, common law many of the characteristics that
had marked its difference from the law of the continent. Procedural reforms
in England culminated in the Judicature Act of 1873, in which the forms of
action were abolished, reducing the procedure to three pleadings at most.
The courts fused into one supreme court with three divisions: King's (Queen)
Bench, Chancery, and a third Court of Probate, in addition to an Admiralty. 14 The federal courts of the United States, which constitute a system
quite apart from that of state jurisdictions, although no longer maintaining a
separate type of common law, still kept the "separation of law" and "equity"
longer than did most of the states. After a reorganization of the federal
procedure was accomplished, the "Federal Rules of Procedure" in civil as in
criminal matters became a model for changes in the procedures of state
courts.
From a general point of view, the Roman law comprises all the laws that
prevailed among the Romans without regard to the time of their origin,
including the collections of Justinian. In the United States and in England,
it appears to be customary to use the phrase indifferently, with "the civil
law" designating the whole system of Roman jurisprudence, including the
"corpus juris civilis." If any distinction is drawn, the expression "civil law"
denotes the system of jurisprudence obtained in the countries of continental
Europe that derived their judicial notions and principles from the Justinian
collection, while Roman law is reserved as the proper appellation of the body
of law, developed under the Roman government from the earliest times to the
fall of the Roman empire.
Today, there are a few differences between some contract formations and
commercial relationships. A contract is an agreement between two or more

14. This reform in procedure had been anticipated in New York in 1848, by adoption of
the Code of Procedure prepared by David Dudley. Nearly all the U.S. states have adopted this
Code in one form or another.
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persons that creates an obligation to do or not to do a particular thing. The
requirements of an enforceable contract in the United States are an agreement
(mutual consent), considerations, formal requisites, parties with legal
capacity, and a lawful object. When we do business in Latin America, we
have to take into consideration that the law system is different. In the United
States, contracts are usually very long because according to the common law,
contracts have to include almost all possible considerations and formal
requirements in order to maintain their validity. However, in Latin America,
contracts are usually very brief; this is due to the Roman law. The
differences arising in an interpretation of a contract in Latin America are
basically in the law. If a contract is effected in the United states, and there
are no considerations, then that contract is not valid. For Latin America, the
considerations are not important. This is mainly a problem when U.S.
corporations send their contracts to Latin American companies. They are so
extensive that the clients usually are surprised and concerned. When
contracts from Latin America are sent to be reviewed by U.S. lawyers, they
are concerned because there are only a few pages, and the considerations are
not treated as important.
In Latin America, there is more contractual freedom than there is in the
United States. Codes in Latin America refer to any dispute or difference
between the parties. Consideration is the inducement to a contract, that is,
the cause, motive, prices, or impelling influence that induces a contracting
party to enter into a contract. It is the reason or material cause of a contract,
such as a right, interest, profit, or benefit that is accruing to one party, or a
forbearance, detriment, loss, or responsibility that is given, suffered, or
undertaken by the other party. Considerations in common law are very
important. In Roman law, formalities are not as strict in contractual
obligations.
Doing business in Latin America is sometimes very tough for U.S.
corporations and foreign lawyers. In the specific case of Mexico, to create
a corporation in the United States takes normally two to four days, whereas,
in Mexico, it can take two to four weeks or even longer. To fulfill all the
requirements of the law, you must know the legal system yourself or be
guided by a local attorney. The timing is usually against foreign corporations. Public notaries in Latin America are different than those in the
United States. They are responsible for filing with the government different
documents, such as licenses, land authorizations, social security numbers, and
other paperwork, which can be confusing and astonishing to those used to the
U.S. system of doing business. Corruption and lack of support for foreign
investment sometimes causes despair among foreign legal advisers.
Another problem encountered in doing business in Latin America is that
U.S. corporations and their representatives are very tough negotiators. Their
position and attitude toward a negotiation are very aggressive and strong. On
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the other hand, Latin American businessmen approach negotiations quite
differently. They give gifts and are very friendly and kind. This approach
sometimes confuses U.S. and Canadian representatives. In Latin America,
when the transaction is done and a U.S. and a Latin American businessman
shake hands, they are friends forever. Another difference is the language.
Even though, most of the Latin American businessmen speak English, some
are not fluent and frequently they may misunderstand what is said. This is
why an interpreter is sometimes necessary in order to avoid confusion and
possible misunderstanding of the terms and conditions of the negotiations.
D. Corporationsand Similar Entity Law
ARIEL BENTATA:

We are going to cover the characteristics of different types of corporate
entities in Latin America, tax considerations, and practical corporate
considerations. It is important to understand that laws vary from country to
country throughout Latin America.
Corporations in Latin America are generally divided into civil and
commercial entities. The definition of a commercial entity is an entity that
conducts commercial activities. If commercial activities are not conducted
regularly, but arbitrarily, the corporation may be defined as civil. However,
if an activity is conducted on the regular basis, the entity may be considered
as commercial. For example, if an entity buys a country club for its
members, for their personal use, that would be a civil entity; whereas, if an
entity is in the business of buying and selling country clubs, then it is a
commercial entity. The first type of commercial entity is the Sociedad en
nombre colectivo. It is very similar to a partnership. I am going to use the
test used by the IRS to determine whether a entity is taxed as a partnership
or as a corporation, that is, whether it is taxed as a flow-through entity in the
hands of the shareholders or members, or taxed on itself. Sociedad en
nombre colectivo does not have a centralized management because each
member manages the entity; does not have continuity of life because death,
bankruptcy, resignation, or any other triggering event can dissolve the entity;
and does not have free transferability because a member cannot sign for his
or her interest that will create another entity. It also does not have limited
liability, because every member is personally liable.
Next is the Sociedad en comandita, which is similar to a limited
partnership in that most often it has a centralized management, because
general partners are the only ones that manage the corporation. However, in
the United States, the IRS construes centralized management based on
whether the general partners own a large share of the economic interest of
the corporation. The continuity, free transferability, and limited liability of
the entity depend on whether you are talking about limited partners or the
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general partners. As a general rule, the IRS construes each one of these
characteristics as lacking and considers a Sociedad en comandita as a flowthrough entity.
The most widely known corporate entities are the Sociedad Andnima or
Compafiia Anrnima, the Sociedad An6nima de Capital Variable, and the
Sociedade An6nima. These are similar to the corporation. They have
centralized management, because the managers are generally from the board
of directors of the corporation rather than from the shareholders. They have
continuity of life, free transferability of interests, and limited liability, that is,
shareholder liability is limited to participation in the shares of the corporation.
The most recent inclusion of entities in Latin America, is the Limitada
o Sociedad de Responsabilidad limitada Sociedad por quotas de responsabilidade limitada. It is similar to but distinct from a limited liability
From a corporate point of view, they have centralized
company.
management, continuity of life, free transferability, and limited liability. But
the IRS, after analyzing each of these features, concludes otherwise. These
companies were included in Latin America corporation law to make it more
flexible. Corporations generally have a lot of formal requirements. For
example, in Brazil, you do not need to file financial statements, if the
company is a Sociedadpor quotas de responsabilidadelimitada,whereas you
would if it were a regular corporation. This is a very recent enactment in
Brazil. In Chile, it was introduced in 1923; in Colombia, in 1937; and in
Venezuela, in 1955. These types of companies have a lot of restrictions on
transferability, for example, transfer of interests must be done through a
public document as opposed to a private document. Also, most of them have
preemptive rights. However, the IRS has construed these as not being
substantive and thus, their conclusion is that free transferability still exists in
these types of corporations.
One way it is different from a limited liability company is that
centralized management in a limited liability company may or may not be
present. In most of the limited liability statutes in the United States there are
two options for the members to decide regarding how they want to manage
the corporation. Continuity of life is usually called a "bullet-proof"
provision, which says that the corporation will not continue its life unless all
of the members agree. It is called bullet-proof because it essentially affects
the continuity feature and gives it a noncorporate characteristic that makes
it a flow-through entity.
Free transferability is another bullet-proof provision. The statutes
generally state that the interest cannot be transferred unless all or a majority
of shareholders of the corporation agree. That effects the main feature of
free transferability so that the corporation will not have free transferability
and therefore will be considered a flow-through for IRS purposes.
Published by UF Law Scholarship Repository, 1996
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Another type of entity is the Firma personal. This is similar to a
proprietorship. It is seldom used for the types of businesses with which you
are concerned. Finally, we have some foreign types of corporations present
in Latin America. One is the sucursal, which is a U.S. branch. It is not a
corporation itself for some purposes. Another type of entity is a Oficina de
Representaci6n or a representative office. It is usually available in some but
not all sectors of the economy.
There are certain corporate considerations that you should take into
account. First, in most Latin American countries, there is a minimum
shareholder requirement. For example, in Venezuela, there must be two
initial shareholders; in Brazil, you need two incorporators; and in Ecuador,
you need five shareholders. In some of these countries, this is required only
initially, and then you may consolidate ownership into one person. There
also is a very distinctive type of capital required. In most Latin American
countries, there is authorized capital and contributed capital. The type of
capital is generally described in the corporate articles or bylaws. The board
of directors does not have a say on what price is going to be fixed for the
shares, whereas in the United States, the board of directors may fix the price
of the shares.
Annual filings are required. Every year, most corporations must file
financial statements and reports on other significant corporate actions. These
documents are given publicity so that everyone knows what a corporation is
like and what actions it is taking. For example, this prevents a third party
from claiming that they did not know that the corporation was in a poor
financial condition. Apparent authority is a doctrine in the United States that
holds a person in a corporation liable, even if he does not have any real
authority but only appears to. In Latin America, there is no such doctrine.
In Latin America, if you are not specified in the corporate documents, for
example, registered in the commercial registry or the Chamber of Commerce
as sharing power, then, you do not have power. So, I advise each of you to
search the commercial registry or the Chamber of Commerce to see who has
corporate powers and whether they have enough corporate authority to
execute whatever agreement you are negotiating.
Finally, the management of a corporation is one of the areas that gives
U.S. attorneys the most problems. As U.S. attorneys you are used to public
companies, whereas in Latin America, we are used to privately held
companies. Public companies have a centralized management that is
different from the shareholders. There is a board of directors that exercises
independent judgement. In Latin America, the board of directors is generally
appointed or designated by the shareholders and does not exercise independent judgment. They represent their shareholders' interests in the corporation, although this has somewhat changed in some Latin American
countries.
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Also, in the United States a board of directors exercises some powers of
declaration and payment of dividends, whereas in Latin America, these
decisions are made by the shareholders' during the shareholders meetings.
Shareholders agreements are generally not available in Latin America. Some
countries, such as Brazil, have provided for them by law. Most of these
provisions would be included in the bylaws of the corporation and for
publicity reasons the company may not want them to be included there.
There is a private shareholders agreement. There is no piercing of the
corporate veil doctrine available in most Latin American countries, so there
is no way to go against shareholders. It is possible only to the extent of their
capital contributions. Finally, most of the minority protection rules are
statutory. There are no judiciary duties construed by courts on minority
shareholders or others, such as are present in the United States.
In regards to tax, you may either have a branch or a subsidiary. A
branch is the presence of a foreign entity that is not a corporation. It covers
subsidiaries, which are considered to be separate entities. If you have a
branch, the parent company will be taxed as well as the subsidiary. There
may be some deferral. Even if you have a subsidiary and if the IRS
construes that the subsidiary is a partnership, it will be a flow-through entity
and therefore, the parent corporation will still be taxed. Even if the
subsidiary is considered a corporation to the extent that it has some surplus
income, that income also is taxable through the parent corporation. Foreign
tax credit is generally available for income taxes paid to foreign countries,
as long as that income tax is similar to the income tax in the United States.
Incorporation does take longer than it does in the United States. Often
computers are not available, and there are a lot of formal requirements of
documentation. Local language is used in most documents, so every
document you register must be translated.
E.

Notarialand Other Registration Systems

ARMANDO J. TIRADO:

It is very hard to generalize when speaking about notaries in Latin
America. There are two distinct notarial systems in Latin America. In every
country in Latin America, the notary will be a legal professional. It is
important that you know the nature of the notary public in Latin America,
because you will not have any deal that does not involve intervention, at
some stage, of a notary public. For every commercial contract, you will have
to elevate simple documents into public deeds. In order to do this, you need
to take them to a notary not only to authenticate the signature, but also to
invest them with a special power. A notarized document will have special
advantages over an unnotarized or private document.
Most commentators distinguish three types of notaries: a witness-for-hire
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notary, an authenticator and recorder, and a legal counsel notary. The
witness-for-hire notary exists in the United States. Notaries in Venezuela and
Colombia are mere authenticators and recorders; that is, they will not help
you with the legal contents of the document. They authenticate the signature,
record the document, and make a transcript in their books. However, they
do have a great deal of discretion in deciding if a document is not correct
because its contents are somewhat illegal, or maybe some notaries will
disagree with the contents and refuse to authenticate a document. The legal
counsel is the most important type of notary in Latin America. This notary
not only records and authenticates the document, but also gives legal
assistance. And you might want to keep this distinction in mind because
although you cannot go to a notary in Venezuela for legal advice,
surprisingly enough, in most Latin American countries, you will be able to
use a notary for your legal needs. Parties have the option of going to an
attorney or to a notary. They use attorneys for certain things; they use
notaries for others, especially in noncontentious and nonlitigious matters.
Two parties often go to the same notary to present a problem to this legal
professional and to have their matters resolved; the notary would give the
same advice as an attorney-at-law in the United States. This is the type of
notary found, for example, in Central America, Argentina, Brazil, and Chile.
Under the mere authenticator and recorder system, the notary is an officer
of the government or perhaps is attached to the chamber of commerce. He
is a bureaucrat, head of the department, and has a staff. Although you will
find the signature of the notary on your document, the staff actually does that
for him because the number of the documents involved is immense. There
are usually a fixed number of documents. In an open system, such as Costa
Rica, every attorney has the option of becoming a notary. There are
requisites with which they must comply before they have the right to hold
themselves out as an attorney-at-law and a notary. Every attorney/notary will
have his own set of books, where he will record the entire contents of a
document. In addition, this notary is a supervisor of the contents. Every
private document that is taken to a notary is called a public deed. It is
referred to as an escritura publica, documenta publico, or instrumento
publico. In some countries, there is a distinction between an escritura
publica and an instrumento publico.
In general, you will find either that a business deal requires that the
documents are drafted and elevated to public deed status or that in order to
verify what you are being told by your party, you will have to go to a
notarial record to check that the photocopies are true. That is the advantage
of this type of system. You should never take a photocopy for granted.
Recently, I participated in a transaction where my counterpart did not get an
opinion letter from an attorney authenticating that the registry contained the
same document as was photocopied. If I were him, I would have sent
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18

19961

DOING BUSINESS IN LATIN AMERICA

Rosen: Civil Law Comparisons

someone to the notary or to the Registry Office to see the documents. That
is the advantage of this type of notarial system. You will always be able to
obtain a certified copy of any document whenever you need it. It will be the
exactly the same as if it were a duplicate original.
Most countries in Latin America have a parallel network of registration
and notary offices. You will find.notary offices on one side and registry
offices on the other. The law creates both networks, and you have to go
through both networks in order to comply with the requirements of the
statute. First, you must go to the notary and elevate your document to public
deed instrument status. You will have to comply with the legal formalities,
have your documents drafted by a local authority, embody the document in
tax-paper, which is the paper specifically issued by the government, or if not,
then you have to apply tax stamps, much like the documentary stamps in the
United States and pay the proper fees and rights. If you want to have the
document done a little earlier, you will have to pay extra fees to that effect.
In some countries, it is not even legal, but everybody does it.. I suggest you
do it in order to get your documents on time.
Finally, I would like to give you a couple of pointers for your practice.
Always check the applicable law to see if a public deed, public instrument,
public writing, or the like is required. When you are relying on photocopies
of certified copies of documents, go to the registry and check them. See if
the document in the notary book corresponds; if the contents are true to the
copy you are getting. Check the authority of the notary; check the authority
of the register; and check if they really are entitled to do what they claim
they are doing for you. Ask for a certified copy. You can always get
duplicate originals of the document that you have scribed. It is good to have
them instead of copies, because you will be able to use them in court instead
of having to prove that a copy is a true copy of the original. Finally, do not
loose track of your notary, because notaries move. In authenticator and
recorder countries, the notary office always will be in the same place. In a
large city, there will be approximately thirty-five notary offices where you
can find your document. But in the legal counsel/notary countries, they
move from office to office. So, keep track of your notary so you can always
get a copy of your document.
QUESTION:

Does the use of a notary compromise confidentiality for commercial
documents?
TIRADO:

Once you use a notary, the document will be a public record and will be
available for anyone who knows the page number, the book number, and the
place where it was notarized. So, forget confidentiality when you elevate a
document into public deed status. If you want to do something on a
confidential basis, do not get a notary involved.
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QUESTION:

What are the fees that notaries charge?
TIRADO:

Notaries charge fees proportionate to the amount of the transaction. So,
if you have a huge deal, you are going to make the notary very happy.
Regarding a special fee to make the notary work a little faster and give your
document priority, in some countries, there is no authorization under the law
to allow this action. The notary is suppose to deal with the documents on
a first-come, first-served basis. You have to be careful when you deal with
these so-called special fees. You do not want to get in trouble with United
States authorities, but on the other hand, if it is a custom in the country
where you are doing your deal, go ahead. Let me make an additional
comment concerning corporations. Commercial registries usually charge you
for incorporation purposes; the fee is proportional to the capital you are
contributing to the corporation. Sometimes, we have problems with this tax
with regards to branches of corporations. As you know, branches are an
extension of a parent company. Are they going to charge you according to
the capital of the whole parent corporation, which is usually very flexible?
Some countries have adopted a flexible view relegating only part of the
capital for registration purposes. In these countries, you would not be taxed
on the overall capital of the parent corporation when establishing a branch.
QUESTION:

Are notaries in the United States government employees?
TIRADO:

No, they are not. Almost anyone can be a notary. They have to take an
oath, they have to pay certain fees. They do not have any special affiliation,
which is what I meant when I said that the witness-for-hire limits intervention with respect to authentication of the signature on a document. A notary
has no academic requirements whatsoever, and there is no government
affiliation in the sense of having to belong to a self-regulatory association,
such as the Bar, and direct government control such as is the case in
Venezuela.
QUESTION:

There are two parties to an agreement: one wants to notarize, one does
not. Is there a unilateral right to notarize the document?
TIRADO:

No, there is not, but you should check the law of the particular country.
The law will usually point in the direction of notarizing the document. It is
to your advantage to have your document elevated to public deed status,
because then you will be able to obtain certified copies. But there are some
circumstances where you will not want to have a document notarized. In
those circumstances, if you want to prove authenticity, if you want to use the
document as evidence, it will be more difficult than if it were a public deed.
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I do not see a unilateral right to request a public deed, but you will find that
most of the time the law requires a public deed for the validity of the
transaction itself.
QUESTION:

When you have a document and are considering whether to convert it to
a public deed, do you do it at the signing of the document or just prior to
litigation?
TIRADO:

Assuming that you are dealing with trials, you better do it at the time you
sign the document, because if you are going into litigation, the other party
will not want to come before a notary and again sign the document that says
what you want it to say. You should get your public deed at the inception
of everything, long before any trouble might start.
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